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ARGUMENT 

 
Reply to State’s First and Third Grounds for Review 

(argued together) 
 

The Court of Appeals Memorandum Opinion breaks no new legal ground 
applying recognized law that particularity of description of an individual 
dwelling unit inside a larger structure is required when the record establishes 
law enforcement knew privacy and trespass interest existed in that individual 
dwelling unit and for identical reasons safe harbor in the good faith exception 
to the warrant requirement is not applicable  

 
A. The Court of Appeals Memorandum Opinion relied on long 

established law to define Patterson’s privacy and trespass interest in his 
individual leased space, unit 216, and not the larger structure where it 
was located  

 
 The Court of Appeals Memorandum Opinion recognized that State v. Rodriguez, 

521 S.W.3d 1 (Tex. Crim. App. 2017) controlled the privacy and trespass interests of 

Patterson in his individual dwelling unit inside a larger structure. Rodriguez followed 

long standing law defining privacy and trespass interests in individual units inside a 

larger structure for Fourth Amendment purposes. Patterson’s interest in his unit was 

indistinguishable in standing analysis from Rodriguez. The Court of Appeals followed 

binding precedent from this Court and the Supreme Court of the United States that if 

a warrant affiant knows privacy and trespass interests exist in individual dwelling 

spaces, particularity of description is required.  

 Rodriguez involved a dormitory room at Howard Payne University leased and 

lived in by two students, Rodriguez and Adrienne Sanchez. Id. at 5. In finding 

Constitutional privacy protections applied, the Texas Court of Criminal Appeals 
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wrote, “[Rodriguez] enjoyed the same Fourth Amendment protection from 

unreasonable searches and seizures in her dormitory room as would any other citizen 

in a private home.’” Id.  

 Rodriguez followed decisions from this Court and the Supreme Court of the 

United States that define privacy and trespass protections based on the occupant’s 

exclusive right to occupy the space, their right to exclude others, and their autonomy 

in that space, not just from government intrusion, but other persons occupying rooms 

or spaces whether physical or technological. See, e.g., Stoner v. California, 376 U.S. 483, 

84 S.Ct. 889 (1964) (rented hotel room); Moberg v. State, 810 S.W.2d.190, 194 (Tex. 

Crim. App. 1990)1 (same); McDonald v. United States, 335 U.S. 451, 69 S.Ct. 451, 452-53 

(1948) (rented room at residence); State v. Granville, 423 S.W.3d 399, 405-408 (Tex. 

Crim. App. 2014) (cell phone); Carpenter v. United States, __ U.S. __, 138 S.Ct. 2206, 

2216-18 (2018) (historical cell phone location data).     

 In this case, the warrant affidavit presented to the magistrate established the 

need for a particular description of each unit. The affidavit recites the affiant knew the 

larger fraternity house structure contained twenty-five individually leased units and the 

individual units belonged to the respective lessees. (SX 1 [pg.4/6 “Synopsis of 

Investigation]) (Appendix One).  

 
1 The Court of Criminal Appeals has pending a case styled Tilghman v. State, PD-0676-19, submitted 
on December 11, 2019. The merits briefing in that case at the Court of Criminal Appeals focuses 
primarily on eviction from a leased hotel room as extinguishing the privacy and trespass Fourth 
Amendment standing that exist under Stoner and Moberg. No similar issue exists here.  
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 The warrant affidavit attests Unit 216 belonged to Patterson. (Id.) The affidavit 

recitation of common bathrooms, kitchen, and meeting rooms does not alter the basic 

dynamic that these twenty-five separate living units inside the larger structure were 

individually leased. The commonality of certain spaces in the larger structure has 

never been the focus for defining privacy in individual spaces. See, e.g. Rodriguez at 9. 

(“Courts have agreed that a dorm room is a home away from home”).  

 Rodriguez did not turn on whether the dorm room had an individual or 

common kitchen, bath, or meeting space.2 Unlike this case, the defendant in Rodriguez 

shared her space with a roommate. This arguable evidence of diminished privacy in 

that case played no role in the Court of Criminal Appeals decision finding Fourth 

Amendment protection existed in that living space. 

 The State’s Petition points to non-fraternity member exclusion of non-

residents at the structure to support their contention in Ground Three that the larger 

structure was a single dwelling space. This disregards current on and off campus 

student housing. Whether at a private institution such as Baylor University or public 

ones like Texas A&M University and The University of Texas, on and off campus 

 
2 The State’s Petition asserts the Court of Appeals ruling is of first impression holding a fraternity 
house is a multi-unit dwelling. (State’s Petition at pg. 4 [item 2]). The structure was used as a 
fraternity house, but many structures with multiple individuals residing within may or may not 
contain multiple individual dwelling units. If Patterson’s room was an individual living space entitled 
to Fourth Amendment protection, it matters not whether the larger structure was a fraternity house, 
dorm, apartment complex, or a sober living facility. See, e.g., Morales v. State, 640 S.W.2d 273, 275 
(Tex. Crim. App. 1982) (holding duplex unit required particular description). 
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residents are issued security key cards limiting entrance to the structures where their 

individual “home away from home” are located. It also disregards the commonality of 

residents in student housing situations – honor dorms, or housing allocated to specific 

majors and student activities – Texas A&M Corp of Cadets – for example.   

 Patterson testified on Fourth Amendment standing to his individual unit 

without evidentiary dispute. The testimony was his individual unit, not the larger 

fraternity house structure, was his home (2 RR 19) and he had the right to exclude 

individuals from his Unit 216. (2 RR 12-13). Other residents also had the right to 

exclude him from their individual units. (2 RR 27). Unit 216 had a lock on the door (2 

RR 13) that Patterson used for privacy. (Id). Patterson testified he paid rent for the 

unit. (2 RR 12; DX 1). Patterson’s written lease did not list his unit number.  

However, the information secured by Investigator Garrett from the fraternity house 

manager, and contained in the warrant affidavit, was stand-alone evidence that when 

the warrant affidavit and warrant was presented, Patterson’s lease was for that 

individual unit.  

B. The Court of Appeals Memorandum Opinion relied on long standing 
law that incorporation by reference does not cure substantive warrant 
defects when the affiant knows of the privacy interest in the individual 
unit  

 
 The State’s Ground One for Review concedes by definition the search warrant 

sought and issued in this case was defective as overbroad. The State claimed for the 

first time at rehearing, and now in this Court, that language in the affidavit 
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incorporating it into the warrant cured the defective general description. The State 

relies for support on the following cases: Rios v. State, 901 S.W.2d 704 (Tex. App. – 

San Antonio 1995, no pet.), Green v. State, 799 S.W.2d 756, 757 (Tex. Crim. App. 

1990), and Phenix v. State, 488 S.W.2d 759 (Tex. Crim. App. 1972). A reading of these 

three cases support the Court of Appeals analysis that the affidavit’s incorporation by 

reference did not cure the substantive, overbroad defect in the warrant.  

 In Green the search warrant was signed on March 20, 1987 and the return dated 

March 25, 1987. 799 S.W.2d 756, 757 (Tex. Crim. App. 1990). The Court of Criminal 

Appeals wrote this facially violated statutory requirements that the warrant be 

executed within three days. Id.  At the hearing on the motion to suppress the trial 

court made explicit finding the warrant and affidavit should be read together, finding 

that the information supporting the warrant was received by the magistrate on March 

25, 1987 and not March 20, 1987. Id. at 759-60.  

 The Court of Criminal Appeals determined it was proper for the trial court to 

go behind the warrant, ostensibly to determine whether the defect in dates was a 

technical error, citing Phenix v. State, writing, “When the question on appeal relates to 

descriptive facts supporting the probable cause determination, a reviewing court may 

logically look behind the warrant to the supporting affidavit.” Id. at 760. (citing Phenix 

v. State, 488 S.W.2d 759 (Tex. Crim. App. 1972)). This sentence must be read in the 

context of the technical error existing in the warrants issued in those cases.  



6 

 

 In Phenix, the Court of Criminal Appeals reviewed a warrant regarding a search 

of a garage apartment where marijuana was found. 488 S.W.2d 759, 761. The search 

issue in Phenix was the affidavit was insufficient because it “failed to allege that 

contraband narcotics were being concealed at the described place, but only alleged 

that certain ’personal property’ was being there concealed.” Id. at 764. 

The affidavit upon which the search warrant issued, and which was both 
attached thereto and incorporated by reference therein, alleged that the 
appellant was in possession of ‘personal property, to-wit: marihuana.’ 
Possession of Marihuana is proscribed. The characterization of the 
marihuana as ‘personal property,’ whether technically correct or not, is 
immaterial and certainly does not render the affidavit fatally defective.  

 
Id. at 764. 
 
 Thus, Green and Phenix did not address the issue as presented in the State’s 

Petition: a general warrant describing a larger structure containing what the presenting 

officer knew at the time of presentation were individual dwelling spaces. In Green the 

warrant contained a technical defect as to date, not a defective description of the 

premises sought to be searched. The warrant in Phenix particularly described the 

premises sought to be searched. Neither situation is applicable to the substantive, 

defective general description of the dwelling to be searched in this case. 

 A reading of Rios v. State, 901 S.W.2d 704 (Tex. App. – San Antonio 1995, no 

pet.), relied on by the Sate in their Petition makes this plain, and how that case, Green 

and Phenix are inapplicable to the defects in the search warrant and supporting 

affidavit in this case. In Rios, the warrant accurately described the place to be searched 
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– a house – but commanded not a search of that house, but a “suspected vehicle 

described at that location.” Id. 705-706.  

 The Rios Court cited and discussed Green and Phenix. Significant for the issue 

raised by the State here, the Rios Court recognized the Phenix Court did not provide 

any details regarding the affidavit or warrant: “The Phenix court did not give any 

details regarding the affidavit or warrant, therefore we are unable to tell if the 

description in the warrant was just vague or incorrect as it is here.” Id. at 707. The 

Court of Appeals in Rios cited Green for the proposition that “Technical discrepancies as 

to dates and times do not automatically invalidate a search warrant.” Id. (citing Green at 

759) (emphasis added).  

 The Rios Court’s analysis also relied on the good faith exception to the warrant 

requirement recognized in United States v. Leon, 468 U.S. 897, 104 S.Ct. 3405 (1984) 

and Art. 38.23(b), TEX. CODE CRIM. P.  In relying on the good faith exception, the 

Rios Court decided the defect in language was technical and the correct description of 

the dwelling sought in the warrant and affidavit was relied upon within the 

requirements of the good faith exception:  

Based upon Phenix, Green, Leon and Art. 38.23, all supra, we hold that when 
a search warrant contains a typographical error in the description of the 
place to be searched and the warrant incorporates the supporting affidavit 
which contains a correct description of the place to be searched, the trial 
court does not err in refusing to suppress the evidence seized during the 
search. We fail to see any Fourth Amendment benefit to be derived from 
suppressing this evidence. 

 
Rios at 708 (emphasis added); See also Bridges v. State, 574 S.W.2d 560 (Tex. Crim. App. 
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1978) (affirming denial of suppression motion where warrant correctly described 

street address, color, and type of construction of single family dwelling, but 

mistakenly omitted town where address was located when same officers who 

presented the supporting affidavit executed the issued warrant).  

 This is the reason why the warrant affiant’s identification of Unit 216 and the 

recitation it belonged to Patterson in the supporting affidavit does not cure the 

general description warrant defect. The affiant sought, without mistake what he meant 

to secure: a warrant for the entire described structure. Though the affidavit attests the 

unit belonged to Patterson under a written lease, the affiant sought the overbroad, 

general warrant.  

C. The Court of Appeals Memorandum Opinion recognized the warrant 
affiant objectively knew of the substantive defect in the warrant and 
the good faith exception does not apply  

 
 The substantive nature of the defect in the warrant and the supporting affidavit 

in this case go to the heart of not just the particularity requirement, but the good faith 

exception. In the most recent case decided by this Court involving the good faith 

exception, Wheeler v. State, 616 S.W.3d 858 (Tex. Crim. App. 2021), the Court of 

Criminal Appeals recognized the oath requirement of a supporting affidavit is critical 

under Texas law. The particularity requirement is just as critical. 

 In Wheeler this Court decided, using an objective reasonable officer standard, 

“no objectively reasonable officer would have believed the warrant here [supported by 

the unsworn affidavit] was valid.” Id. (citing McClintock v. State, 541 S.W.3d 63, 73-74 
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(Tex. Crim. App. 2017) (“McClintock thus solidified that it the objective reasonableness 

of the officer’s conduct based on the facts and circumstances he knows at the time, 

that dictates whether the good faith exception applies.”).   

 In this case, the affiant objectively knew the structure contained twenty-five 

individually leased units rather than a structure containing twenty-five bedrooms. As 

to the good faith exception, a reasonable investigator with the affiant’s extensive 

narcotics investigation and training experience, (SX 1 [affidavit pg.4/6 “Background 

of Affiant”]) (Appendix One), given the facts he knew at the time the affidavit and 

warrant was presented, would or should have known the description of the premises 

searched was overbroad. See, e.g., Wheeler, supra; McClintock, supra.   

  The Court of Appeals memorandum decision recognized the logical 

inconsistency of the State’s argument. The warrant affidavit lists an itemization of 

Rooms “belonging” to a corresponding “Suspected Party.” (SX 1 [affidavit pg. 5/6]) 

(Appendix One). Thus, the specificity in the affidavit the State relies upon to cure the 

defect also shows the affiant knew these units were individual dwelling units. Under 

the State’s legal argument, an overbroad, general warrant is cured by the very 

knowledge the structure contains individual units that require specific, particular 

warrant description. This renders the particularity requirement in multi-unit settings 

meaningless. Under the State’s Grounds One and Three contention the very 

knowledge that particularity is required cures the warrant defect. This is a legally 

absurd result. 
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D. The Court of Appeals Memorandum Opinion recognized long 
standing United States Supreme Court precedent that a defective 
general warrant is not cured when the warrant affiant knows or should 
have known of the general description defect 

 
 Supreme Court authority supports the Court of Appeals analysis. In Maryland v. 

Garrison, 480 U.S. 79, 107 S.Ct. 1013 (1987), the Supreme Court was confronted with 

a search warrant that authorized the search of a described third floor apartment. 

When law enforcement arrived, they searched not just the apartment of the named 

suspect described in the warrant, but the entirety of the third floor. The Court framed 

the defect in the warrant, the knowledge of law enforcement of the nature of the third 

floor apartment at the time they sought the warrant, and the issue presented to them 

as follows:  

When the police applied for the warrant and when they conducted the 
search pursuant to the warrant, they reasonably believed that there was 
only one apartment on the premises described in the warrant. [Before] the 
officers executing the warrant became aware that they were in a separate 
apartment occupied by [the defendant], they had discovered the 
contraband that provided the basis for respondent's conviction. [The] 
question presented is whether the seizure of that contraband was 
prohibited by the Fourth Amendment. 

 
Id. at 80.  
 
 The Supreme Court concluded the description of the place to be searched was 

overbroad because it was based on the mistaken belief there was only one apartment 

on the third floor of the building.  The Court decided this factual mistake did not 

invalidate the warrant because of what law enforcement could not have known when 

the warrant was presented: the third floor contained not just one, but two apartments: 
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Plainly, if the officers had known, or even if they should have known, that 
there were two separate dwelling units on the third floor of 2036 Park 
Avenue, they would have been obligated to exclude respondent's 
apartment from the scope of the requested warrant. But we must judge 
the constitutionality of their conduct in light of the information available 
to them at the time they acted. Those items of evidence that emerge after 
the warrant is issued have no bearing on whether or not a warrant was 
validly issued. Just as the discovery of contraband cannot validate a 
warrant invalid when issued, so is it equally clear that the discovery of facts 
demonstrating that a valid warrant was unnecessarily broad does not 
retroactively invalidate the warrant. The validity of the warrant must be 
assessed on the basis of the information that the officers disclosed, or had 
a duty to discover and to disclose, to the issuing Magistrate. 

 
Id. at 85 (emphasis added). 
 
 In this case, consistent with Garrison, the warrant affiant knew at the time he 

presented the affidavit and warrant the premises description he sought by warrant was 

overbroad and defective. Going behind the warrant and affidavit, as Garrison, Phenix, 

and Green so hold is proper, at the suppression hearing Garrett testified his 

investigation included his interview with the fraternity house manager, Aaron Springs. 

(2 RR 221). Garrett testified Springs was able to identify all the individuals leasing 

rooms at the house (specific units “belonging” to specific individuals), as well their 

unit numbers. (2 RR 222).  

 Warrant affiant testified this information led to what appears in the warrant 

affidavit that “[t]here were twenty-five individual bedrooms which are rented by the said 

suspected parties.” (SX 1 [affidavit pg.4/6]) (emphasis added). As significant, the affiant 

was questioned about this specific sentence at the suppression hearing. He testified he 
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knew, based on the information received from house manager Springs, the living units 

were not bedrooms inside a larger structure, but individually leased units:   

[Question by defense counsel]: Can you look at page four of your affidavit 
under Synopsis of Investigation? Do you see where you told [Magistrate] 
that there were, ‘Multiple common areas, such as, entertainment rooms, 
meetings rooms, kitchens, and bathrooms.’? Do you see that on the last 
paragraph on page 4 of your affidavit at the top of the paragraph? 
 
[Answer by Garrett]: Yes, sir. 
 
[Question]: But do you also see where you recognized at that time that in 
addition to these common areas, there were 25 individual bedrooms which 
are rented by the said suspected parties. Do you recall telling the 
magistrate that? 
 
[Answer]: Yes. 
 
[Question]: Because that was your belief at the time? 
 
[Answer]: Yes. 
 
[Question]: Not that this would be for all like bedrooms of a house, but 
these were rented rooms by different individuals; correct?  
 
[Answer]: Correct. 

(2 RR 237).  

 The purpose of the particularity requirement is to prevent the kind of general 

search pursued by law enforcement in this case. By limiting authorization to search 

the specific areas described and that the warrant was intended to authorize, the 

requirement ensures the search will be tailored to its justifications and will not take on 

the character of the wide-ranging exploratory search. 
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 The Court of Appeals Memorandum Opinion recognized and applied the 

reasons for the Constitutional need for particularity of descriptions of dwelling spaces 

sought to be searched by warrant. 

 The reasons for the requirement for particularity include: 1) ensuring that the 

officer searches the right place; 2) confirming that probable cause is, in fact, 

established for the place described in the warrant; 3) limiting the officer's discretion 

and narrowing the scope of his search; 4) minimizing the danger of mistakenly 

searching the person or property of an innocent bystander or property owner; and 5) 

informing the owner of the officer's authority to search that specific location. Long v. 

State, 132 S.W.3d 443, 447 (Tex. Crim. App. 2004) (citing Berger v. New York, 388 U.S. 

41, 58, 87 S.Ct. 1873 (1967)).  

 In this case, the search warrant gave authority to search all twenty-five units 

and common areas of the larger structure. The description did not limit or narrow the 

scope of the search to the ten units that resulted from the three warrantless entries 

into the private dwelling spaces before the search warrant was sought seven hours 

later. The itemization in the supporting affidavit resulting from the three warrantless 

searches served not to narrow the premises asked by either the warrant or affidavit to 

be searched – the itemization went to probable cause to search the entirety of the 

described structure.  

 The warrant affiant testified at the suppression hearing that he did not 

participate in executing the warrant. (2 RR 230) (“I would not have actively 
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participated in the searching of any of the residence. Essentially, we have other people 

that facilitate the search.”). The boilerplate language incorporating the affidavit into 

the warrant is not evidence the affidavit was attached to the warrant that was served. 

Common practice among law enforcement is that it is the issued and signed warrant 

that is served and returned. Law enforcement officers actually executing the warrant 

were left with the general description in the warrant itself. 

 In sum, Patterson had a Fourth Amendment privacy and trespass interest in his 

individual leased unit. The seven-hour investigation preceding the warrant affiant’s 

seeking a warrant for the larger structure revealed the twenty-five units were 

individually leased. Patterson’s testimony at the hearing established standing in his 

unit. The warrant affiant knew objectively of Patterson’s privacy interest and his lease 

of that unit inside the larger structure when presenting the warrant. The Court of 

Appeals decision was based on long standing law recognizing these principles.   

Reply to State’s Second Ground for Review 

The Court of Appeals Memorandum Opinion recognized and followed long 
standing standards of review for Motions to Suppress, deferring to historical 
facts supporting the Trial Court ruling, and reviewed de novo the application of 
those uncontroverted facts such that implied consent was not an issue that 
needed to be addressed  

 
 When findings of fact are not entered, reviewing courts view the evidence in 

the light most favorable to the judge's ruling and assume the judge made implicit 

findings of fact that support the ruling as long as the record supports those findings. 

Valtierra v. State, 310 S.W.3d 442, 447 (Tex. Crim. App. 2010). Further, a judge's 
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application of the law to the facts is reviewed de novo. Id.  A reviewing court should 

uphold a trial judge's ruling if the record reasonably supports that ruling and is correct 

on any theory of law applicable to the case. Id. at 447-48.  

 The Court of Appeals decided, based on long standing law, that Patterson’s 

individual unit was the space Patterson had standing to assert privacy and trespass 

interest. This renders inapplicable the State’s underlying premise in Ground Two. 

(State’s Petition, pg. 15:  “If the Sigma Nu house was a single residence…then police 

were lawfully in position to observe illegal narcotics and other contraband which were 

pervasive throughout [the] house3 and the search warrant for the house was valid.” 

(emphasis added)). The Court of Appeals Memorandum Opinion did not address 

Brown v. State, 856 S.W.2d 177 (Tex. Crim. App. 1993) and Johnson v. State, 226 S.W.3d 

439 (Tex. Crim. App. 2007) because they are inapplicable to this case. 

 Brown and Johnson are legally inapposite if the Court of Appeals legal analysis 

that Patterson’s Fourth Amendment standing was in his individual unit rather than the 

larger structure. Patterson never gave consent to search his individual dwelling unit, 

and the State’s theory requires imputation of that consent to an unknown third party. 

 In Johnson and Brown homeowners invited police into their Fourth Amendment 

protected space – both single family dwellings – when reporting the occurrence of a 

 
3 The search warrant affidavit reflects that during the multiple warrantless searches of the larger 
structure, contraband was found in ten of the twenty-five individual units.  
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crime. The defendant in Brown told police his wife was dead in the garage. Brown at 

179. The homeowner in Johnson told police she killed her husband. Johnson at 440.  

 The State provides no legal authority in their Petition that an unidentified 

individual requesting emergency assistance to a common area within a larger structure 

with multiple individual dwelling units has the authority to give consent, express or 

implied, to search a separate, Fourth Amendment protected living space. Instead, the 

authority for consent to search a single family dwelling is dependent on the authority 

possessed by the consenting party over the space that Fourth Amendment privacy 

and trespass interests exist. 

 In sum, because of the privacy interest Patterson had in his individual unit, the 

implied consent arguments in the State’s Petition are not applicable. Patterson did not 

consent to a search of his dwelling unit, and the unknown individual who called for 

emergency assistance for a common area of the first floor of the larger structure could 

not have provided the consent argued by the State. The Court of Appeals 

Memorandum Opinion recognized these long standing rules in their analysis.  

PRAYER FOR RELIEF 
 

The Court of Criminal Appeals should refuse the State’s Petition for 

Discretionary Review. 
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     P.O. Box 523 
     308 North Washington 
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     Telephone: (979)775-5700  
     Fax: (979)822-1979 
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     LANE D. THIBODEAUX 
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